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SUBCHAPTER E—ALTERNATE FUELS

PART 500—DEFINITIONS

Sec.

500.1 Purpose and scope.

500.2 General definitions.

500.3 Electric regions—electric region
groupings for reliability measurements
under the Powerplant and Industrial
Fuel Use Act of 1978.

AUTHORITY: Department of Energy Organi-
zation Act, Pub. L. 95-91, 91 Stat. 565 (42
U.S.C. §7101 et seq.); Powerplant and Indus-
trial Fuel Use Act of 1978, Pub. L. 95-620, 92
Stat. 3289 (42 U.S.C. 8301 et seq.); Energy Se-
curity Act, Pub. L.96-294, 94 Stat. 611 (42
U.S.C. 8701 et seq.); E.O. 1209, 42 FR 46267,
September 15, 1977.

SOURCE: 46 FR 59884, Dec. 7, 1981, unless
otherwise noted.

(OMB Control No.: 1903-0075. See 46 FR 63209,
Dec. 31, 1981.)

§500.1 Purpose and scope.

Unless otherwise expressly provided
or the context clearly indicates other-
wise, this section defines the terms
used in these regulations. The use of
the male gender is to include female;
the use of singular to include plural.

§500.2 General definitions.

For purposes of this part and parts
501-507 term(s):

Act means Powerplant and Industrial
Fuel Use Act of 1978, 42 U.S.C. 8301 et
seq.

Action means a prohibition by rule or
order, in accordance with sections
301(b) and (c) of FUA; any order grant-
ing or denying an exemption in accord-
ance with sections 211, 212, 311 and 312
of FUA; a modification or rescission of
any such order, or rule; an interpreta-
tion; a notice of violation; a remedial
order; an interpretive ruling; or a rule-
making undertaken by DOE.

Affiliate, when used in relation to per-
son, means another person who con-
trols, is controlled by, or is under com-
mon control, with such person.

Aggrieved, for purposes of administra-
tive proceedings, describes and means a
person (with an interest sought to be
protected under FUA) who is adversely
affected by an action proposed or un-
dertaken by DOE.

Air pollution control agency means any
of the following:

(1) A single State agency designated
as the official State air pollution con-
trol agency;

(2) An agency established by two or
more States and having substantial
powers or duties pertaining to the pre-
vention and control of air pollution;

(3) A city, county, or other local gov-
ernment health authority or, in the
case of any city, county, or other local
unit of government in which there is
an agency other than the health au-
thority charged with responsibility for
enforcing ordinances or laws relating
to the prevention and control of air
pollution, such other agency; or

(4) An agency or two or more munici-
palities located in the same State or in
different States and having substantial
powers or duties pertaining to the pre-
vention and control of air pollution.

Alternate fuel means electricity or
any fuel, other than natural gas or pe-
troleum. The term includes, but is not
limited to :

(1) Coal;

(2) Solar energy;

(3) Petroleum coke; shale oil; ura-
nium; biomass, tar sands, oil-impreg-
nated diatomaceous earth; municipal,
industrial, or agricultural wastes;
wood; and renewable and geothermal
energy sources (For purposes of this
paragraph (3), the term industrial does
not include refineries.);

(4) Liquid, solid or gaseous waste by-
products of refinery or industrial oper-
ations which are commercially unmar-
ketable, either by reason of quality or
quantity. (For purposes of this para-
graph (4), the term waste by-product is
defined as an unavoidable by-product of
the industrial or refinery operation.) A
waste by-product of a refinery or indus-
trial operation is commercially unmar-
ketable if it meets the criteria listed in
the definition of ‘“‘commercial
unmarketability,” set forth below;

(5) Any fuel derived from an alter-
nate fuel; and

(6) Waste gases from industrial oper-
ations. (For purposes of this sub-
section, the term industrial does not in-
clude refineries.)
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Applicable environmental requirements
includes:

(1) Any standard, limitation, or other
requirement established by or pursuant
to Federal or State law (including any
final order of any Federal or State
Court) applicable to emissions of envi-
ronmental pollutants (including air
and water pollutants) or disposal of
solid waste residues resulting from the
use of coal or other alternate fuels,
natural gas, or petroleum as a primary
energy source or from the operation of
pollution control equipment in connec-
tion with such use, taking into account
any variance of law granted or issued
in accordance with Federal law or in
accordance with State law to the ex-
tent consistent with Federal law; and

(2) Any other standard, limitation, or
other requirement established by, or
pursuant to, the Clean Air Act, the
Federal Water Pollution Control Act,
the Solid Waste Disposal Act, the Re-
source Conservation and Recovery Act
of 1976, or the National Environmental
Policy Act of 1969.

Base load powerplant means a power-
plant, the electrical generation of
which in kilowatt hours exceeds, for
any 12-calendar-month period, such
powerplant’s design capacity multi-
plied by 3,500 hours.

Boiler means a closed vessel in which
water is heated electrically or by the
combustion of a fuel to produce steam
of one percent or more quality.

Btu means British thermal unit.

Capability to use alternate fuel, for the
purposes of Title II prohibitions relat-
ing to construction of new power-
plants, means the powerplant to be
constructed:

(1) Has sufficient inherent design
characteristics to permit the addition
of equipment (including all necessary
pollution devices) necessary to render
such electric powerplant capable of
using coal or another alternate fuel as
its primary energy source; and

(2) Is not physically, structurally, or
technologically precluded from using
coal or another alternate fuel as its
primary energy source.

Capability to use coal or another al-
ternate fuel shall not be interpreted to
require any such powerplant to be im-
mediately able to use coal or another
alternate fuel as its primary energy
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source on its initial day of operation.
In addition, the owner or operator of a
baseload powerplant need not have ade-
quate on-site space for either a coal
gagsifier or any facilities for handling
coal or related fuels.

Certification means a document,
signed by an official of the owner or op-
erator, notarized, and submitted to
OFE, which declares that a new power-
plant will have the ‘‘capability to use
alternate fuel” (as defined herein).

Certifying powerplant means an exist-
ing powerplant whose owner or oper-
ator seeks to obtain a prohibition order
against the use of natural gas or petro-
leum either totally or in a mixture
with coal or an alternate fuel by filing
a certification as to both the technical
capability and financial feasibility of
conversion to coal or another alternate
fuel pursuant to section 301 of FUA, as
amended.

Clean Air Act means the Clean Air
Act, 42 U.S.C. 7401 et seq. (1970), as
amended by Public Law 93-319, 88 Stat.
246, and Public Law 95-91, 91 Stat. 685.

Coal means anthracite, bituminous
and sub-bituminous coal, lignite, and
any fuel derivative thereof.

Cogeneration facility means an elec-
tric powerplant that produces:

(1) Electric power; and

(2) Any other form of useful energy
(such as steam, gas or heat) that is, or
will be used, for industrial, commer-
cial, or space heating purposes. In addi-
tion, for purposes of this definition,
electricity generated by the cogenera-
tion facility must constitute more
than five (5) percent and less than nine-
ty (90) percent of the useful energy out-
put of the facility.

NOTE: Any cogeneration facility selling or
exchanging less than fifty percent (50%) of
the facility’s generated electricity is consid-
ered an industrial cogenerator and is exempt
from the fuel use prohibitions of FUA.

Combined cycle unit means an electric
power generating unit that consists of
a combination of one or more combus-
tion turbine units and one or more
steam turbine units with a substantial
portion of the required energy input of
the steam turbine unit(s) provided by
the exhaust gas from the combustion
turbine unit(s).

Substantial amounts of supplemental
firing for a steam turbine or waste heat
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boiler to improve thermal efficiency
will not affect a unit’s classification as
a combined cycle unit.

Combustion turbine means a unit that
is a rotary engine driven by a gas
under pressure that is created by the
combustion of any fuel.

Commercial unmarketability as used in
the definitions of ‘‘alternate fuel,”
“natural gas’ and ‘‘petroleum’ shall
be determined as follows:

(1) A waste by-product of industrial
or refinery operations is commercially
unmarketable by reason of:

(i) Quality, where the cost of proc-
essing (limited to upgrading the waste
by-product to commercial quality),
storing, and distributing the waste by-
product would not be covered by rea-
sonably expected revenues from its
sale;

(i1) Quantity, where the cost of ag-
gregating the waste by-product into
commercial quantities through storing
and distributing the waste by-product
would not be covered by reasonably ex-
pected revenues from its sale.

(2) A fuel will not be classified as
“natural gas’ when it is commercially
unmarketable by reason of:

(i) Quality, where the cost of pro-
ducing, upgrading to commercial qual-
ity, storing, and distributing the fuel
would not be covered by reasonably ex-
pected revenues from its sale; or

(i1) Quantity, where the quantities of
the fuel are so small that the revenues
to be reasonably expected from its sale
would not cover the cost of its produc-
tion, distribution or storage.

(3) Costs associated with upgrading,
storing, distributing, and aggregating a
by-product or other fuel (to determine
if such fuel is natural gas) may prop-
erly include a reasonable rate of return
on any capital investment required to
overcome the problems posed by the
quality or quantity of a fuel because
the return on investment is a normal
aspect of any investment decision. A
firm may account for this reasonable
rate of return by using its customary
discount rate for an investment of
similar risk.

(4) As part of any consideration of
the rate of return on investment, the
cost of replacing the Btu’s lost if the
by-product or other fuel were upgraded
and sold instead of used as a fuel may
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be taken into consideration. The actual
expense that would result from burning
a replacement fuel in lieu of the by-
product or other fuel in question may
therefore be considered. The costs asso-
ciated with using a replacement fuel
are indirect costs that result from up-
grading and selling the fuel, instead of
burning it. These indirect costs as well
as the direct costs associated with the
upgrading, storing, distributing, and
aggregating of by-products or other
fuel may be considered in any assess-
ment of commercial unmarketability.

Conference means an informal meet-
ing incident to any proceeding, be-
tween DOE and any interested person.

Construction means substantial phys-
ical activity at the unit site and in-
cludes more than clearance of a site or
installation of foundation pilings.

Costs means total costs, both oper-
ating and capital, incurred over the es-
timated remaining useful life of an
electric powerplant, discounted to the
present, pursuant to rules established
in parts 503 and 504 of these regula-
tions.

DEOA means the Department of En-
ergy Organization Act (Pub. L. 95-91)
(42 U.S.C. 7101 et seq.) as implemented
by Executive Order 12009 (42 FR 46267,
September 15, 1977).

Design capability defined in section
103(a)(7) of FUA, shall be determined as
follows:

(1) Boiler and associated generator tur-
bines. The design fuel heat input rate of
a steam-electric generating unit (Btu/
hr) shall be the product of the genera-
tor’s nameplate rating, measured in
kilowatts, and 3412 (Btw/kWh), divided
by the overall boiler-turbine-generator
unit design efficiency (decimal); or if
the generator’s nameplate does not
have a rating measured in kilowatts,
the product of the generator’s kilovolt-
amperes nameplate rating, and the
power factor nameplate rating; and
3412 (Btu/kWh), divided by the boiler
turbine-generator unit’s design effi-
ciency (decimal). (The number 3412
converts kilowatt-hours (absolute) into
Btu’s (mean).)

(2) Combustion turbine and associated
generator. The design fuel heat input
rate of a combustion turbine (Btu/hr)
shall be the product of its nameplate
rating, measured in kilowatts, and 3412



§500.2

(Btu/kWh), divided by the combustion
turbine-generator unit’s design effi-
ciency (decimal), adjusted for peaking
service at an ambient temperature of
59 degrees Fahrenheit (15 degrees Cel-
sius) at the unit’s elevation. (The num-
ber 3412 converts kilowatt-hours (abso-
lute) into Btu’s (mean).)

(3) Combined cycle unit. The design
fuel heat input rate of a combined
cycle unit (Btu/hr) shall be the summa-
tion of the product of its generator’s
nameplate rating, measured in Kkilo-
watts, and 3412 (Btuw/kWh), divided by
the overall combustion turbine-gener-
ator unit’s efficiency (decimal), ad-
justed for peaking service at an ambi-
ent temperature of 59 degrees Fahr-
enheit (15 degrees Celsius) and at the
unit’s evaluation, plus the product of
the maximum fuel heat input to any
supplemental heat recovery steam gen-
erator/boiler in gallons or pounds per
hour and the fuel’s heat content. If the
generator’s nameplate does not have a
rating measured in kilowatts, the prod-
uct of the generator’s kilowatt-am-
peres nameplate rating and power fac-
tor nameplate rating must be sub-
stituted for kilowatts. (The number
3412 converts kilowatt-hours (absolute)
into Btu’s (mean).)

Design capacity of a powerplant pur-
suant to section 103(a)(18) of FUA, is
determined according to 18 CFR 287.101.

DOE or the Department means the
United States Department of Energy,
as defined in sections 201 and 301(a) of
the DEOA, including the Secretary of
Energy or his designee.

Duly authoriced representative means a
person who is authorized to appear be-
fore DOE in connection with a pro-
ceeding on behalf of a person interested
in or aggrieved by that proceeding.
Such appearance may include the sub-
mission of applications, petitions, re-
quests, statements, memoranda of law,
other documents, or of a personal ap-
pearance, oral communication, or any
other participation in a proceeding.

Electing powerplant means an existing
powerplant, which (1) has been issued a
proposed prohibition order under
former section 301 (b) or (c) of FUA
prior to August 13, 1981, the date of en-
actment of the Omnibus Budget Rec-
onciliation Act of 1981, Public Law 97—
35 (OBRA); and (2) files an election to
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continue the current prohibition order
proceeding under provisions of the
former section 301 of FUA, rather than
under amended section 301 of FUA.!
Under the election provisions, an exist-
ing powerplant which has an order
pending against it under section 2 of
the Energy Supply and Environmental
Coordination Act of 1974, as amended,
15 U.S.C. 791 et seq. (ESECA), as of Au-
gust 13, 1981, may also elect to con-
tinue the current proceeding under sec-
tion 2 of ESECA. Electing powerplants
under ESECA are not included in the
FUA definition of ‘‘electing power-
plant”. Relevant regulations governing
ESECA proceedings are found at 10
CFR part 303 and 305. These elections
must have been filed with DOE by No-
vember 30, 1981 in the case of FUA or-
ders and by January 14, 1982 in the case
of ESECA orders.

Electric generating unit does not in-
clude:

(1) Any electric generating unit sub-
ject to the licensing jurisdiction of the
Nuclear Regulatory Commission
(NRC); and

(2) Any cogeneration facility from
which less than 50 percent of the net
annual electric power generation is
sold or exchanged for resale. Excluded
from ‘sold or exchanged for resale’ are
sales or exchanges to or with an elec-
tric utility for resale by the utility to
the cogenerating supplier, and sales or
exchanges among owners of the cogen-
eration facility.

NOTE: For purposes of subparagraph (1) of
this definition, OFE will not consider any
unit located at a site subject to NRC’s li-
censing authority to be jurisdictional for
purposes of FUA.

Electric powerplant means any sta-
tionary electric generating unit con-
sisting of (a) a boiler, (b) a gas turbine,
or (¢c) a combined cycle unit which em-
ploys a generator to produce electric
power for purposes of sale or exchange
and has the design capabilityf con-
suming any fuel (or mixture thereof) at
a fuel heat input rate of 100 million
Btu’s per hour or greater. In accord-
ance with section 103(a)(7)(C) of FUA,
the Secretary has determined that it is

1The election provisions are published at
46 FR 48118 (October 1, 1981) and will not be
codified in the Code of Federal Regulations.



Department of Energy

appropriate to exclude from this defini-
tion any unit which has a design capa-
bility to consume any fuel (including
any mixture thereof) that does not
equal or exceed 100 million Btu’s per
hour.

Electric Region is as defined in §500.3
of this part.

Electric utility means any person, in-
cluding any affiliate, or Federal agen-
cy, which sells electric power.

Emission offset means emission reduc-
tions as defined by EPA’s regulations
set forth at 40 CFR part 51, appendix S.

EPA means the United States Envi-
ronmental Protection Agency.

ESECA means the Energy Supply and
Environmental Coordination Act of
1974, as amended, 15 U.S.C. 791 et seq.

Ezristing powerplant means any power-
plant other than a new powerplant.

Federal Water Pollution Control Act
means the Federal Water Pollution
Control Act, 33 U.S.C. 1251 et seq., as
amended.

FERC means the Federal Energy Reg-
ulatory Commission.

Firm means a parent company and
the consolidated or unconsolidated en-
tities (if any) that it directly or indi-
rectly controls.

Fluidized bed combustion means com-
bustion of fuel in connection with a bed
of inert material, such as limestone or
dolomite, that is held in a fluid-like
state by the means of air or other gases
being passed through such materials.

FTC means the Federal Trade Com-
mission.

FUA means the Powerplant and In-
dustrial Fuel Use Act of 1978, 42 U.S.C.
8301 et seq.

Fuel Use Act means FUA.

Fuel wuse order means a directive
issued by OFE pursuant to §501.167 of
these regulations.

Gas turbine means ‘‘combustion tur-
bine”.

High-priority user, for purposes of sub-
section 312(j) of FUA, means any resi-
dential user of natural gas, or any com-
mercial user whose consumption of
natural gas on peak day is less than 50
MCF.

Internal combustion engine means a
heat engine in which the combustion
that generates the heat takes place in-
side the engine proper.

§500.2

Interpretation means a written state-
ment issued by the DOE General Coun-
sel or his delegate, in response to a
written request, that applies the regu-
lations, rulings, and other precedents
previously issued by the DOE to the
particular facts of a prospective or
completed act or transaction.

Mcf means 1,000 cubic feet of natural
gas.

Mixture, when used in relation to
fuels used in a unit, means a mixture of
petroleum or natural gas and an alter-
nate fuel, or a combination of such
fuels, used simultaneously or alter-
nately in such unit.

Natural gas means any fuel consisting
in whole or in part of natural gas, in-
cluding components of natural gas such
as methane and ethane; liquid petro-
leum gas; synthetic gas derived from
petroleum or natural gas liquids; or
any mixture of natural gas and syn-
thetic gas. Natural gas does not in-
clude:

(1) Gaseous waste by-products or
waste gas specifically designated as an
alternate fuel in §500.2 of these regula-
tions;

(2) Natural gas which is commer-
cially unmarketable, as defined in
these rules;

(3) Natural gas produced by the user
from a well, the maximum efficient
production rate of which is less than
250 million Btu’s per day. For purposes
of paragraph (3) of this definition:

(1) Produced by the user means:

(A) All gas produced by the well,
when such gas is delivered for use in
the user’s facility through a gas deliv-
ery, gathering, or transportation sys-
tem which could not deliver such gas
to any other user; or

(B) Only that amount which rep-
resents the user’s net working (min-
eral) interest in the gas produced from
such well, where such gas is delivered
for use in the user’s facility through a
gas delivery, gathering, or transpor-
tation system which could deliver such
gas to any other user.

(ii) Maximum efficient production rate
(MEPR) means that rate at which pro-
duction of natural gas may be sus-
tained without damage to the reservoir
or the rate which may be sustained
without damage to the ultimate recov-
ery of oil or gas through the well.
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(4) Occluded methane in coal seams
within the meaning of section 107(c)(3)
of the Natural Gas Policy Act of 1978
(NGPA);

(5) The following gas from wells spud-
ded prior to January 1, 1990:

(i) Gas produced from geopressurized
brine, within the meaning of section
107(c)(2) of the NGPA;

(ii) Gas produced from Devonian
shale, within the meaning of section
107(c)(4) of the NGPA;

(iii) Gas produced from tight sands,
as designated by the FERC in accord-
ance with section 107(c)(b) of the
NGPA; and

(iv) Other gases designated by FERC
as ‘‘high-cost natural gas’ in accord-
ance with section 107(c)(b) of the
NGPA, except as specifically des-
ignated as ‘‘natural gas’ by OFE;

(6)(1) Synthetic gas derived from coal
or other alternate fuel, the heat con-
tent of which is less than 600 Btu’s per
cubic foot at 14.73 pounds per square
inch (absolute) and 60 °F; and

(ii) Commingled natural gas and syn-
thetic gas derived from coal consumed
as part of the necessary process of a
major fuel burning installation used in
the iron and steel industry, so long as
the average annual Btu heat content of
the commingled stream as consumed
within a major fuel burning installa-
tion does not exceed 600 Btu’s per cubic
foot at 14.73 pounds per square inch
(absolute) and 60 °F;

(7) Mixtures of natural gas and syn-
thetic gas derived from alternate fuels
for which the person proposing to use
the gas certifies to OFE that:

(i) He owns, or is entitled to receive
at the point of manufacture, synthetic
gas derived from alternate fuels;

(ii) He delivers, or arranges for the
delivery of such synthetic gas to a
pipeline which by transport or dis-
placement is capable of delivering such
synthetic gas, mixed with natural gas,
to facilities owned by the user;

(iii) The total annual Btu content of
the synthetic gas delivered to a pipe-
line is equal to or greater than the
total annual Btu content of the natural
gas delivered to the facilities owned by
the user, plus the approximate total
annual Btu content of any natural gas
consumed or lost in transportation;
and
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(iv) All necessary permits, licenses,
or approvals from appropriate Federal,
State, and local agencies (including In-
dian tribes) have been obtained for con-
struction and operation of the facilities
for the manufacture of the synthetic
gas involved, except that for purposes
of the prohibition under section 201(2)
of FUA against powerplants being con-
structed without the capability of
using coal or another alternate fuel,
only permits, licenses, and approvals
for the construction of such synthetic
gas facilities shall be required under
this subparagraph, to be certified and
documented; and

(8) A mixture of natural gas and an
alternate fuel when such mixture is de-
liberately created for purposes of (i)
Complying with a prohibition order
issued pursuant to section 301(c) of the
Act, or (ii) Qualifying for a fuel mix-
tures exemption under the Act, pro-
vided such exemption is granted.

NEPA means the National Environ-
mental Policy Act of 1969, as amended,
42 U.S.C. 4321 et seq.

New electric powerplant means any
electric powerplant: (1) That was not
classified as existing under part 515 of
this subchapter; (2) That was recon-
structed, as defined in these rules
under the definition of ‘‘reconstruc-
tion”’; or (3) For which construction
was begun after November 9, 1978.

NGPA means the Natural Gas Policy
Act of 1978, 15 U.S.C. 3301 et seq.

Nonboiler means any powerplant
which is not a boiler and consists of ei-
ther a combustion turbine unit or com-
bined cycle unit.

Notice of violation means a written
statement issued to a person by DOE
that states one or more alleged viola-
tions of the provisions of these regula-
tions, any order issued pursuant there-
to, or the Act.

OBRA means the Omnibus Budget
Reconciliation Act of 1981, Public Law
97-35.

OFE means the Office of Fossil En-
ergy of OFE.

Offset means ‘‘emission offset’.

Order means a final disposition, other
than the issuance of a rule, issued by
DOE pursuant to these regulations or
the Act.

Person means any:
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(1) Individual, corporation, company,
partnership, association, firm, institu-
tion, society, trust, joint venture, or
joint stock company;

(2) Any State; or

(3) Any Federal, State, or local agen-
cy or instrumentality (including any
municipality) thereof.

Petroleum means crude oil and prod-
ucts derived from crude oil, other than:

(1) Petroleum products specifically
designated as alternate fuels pursuant
to these regulations;

(2) Synthetic gas derived from crude
oil;

(3) Liquid petroleum gas;

(4) Petroleum coke or waste gases
from industrial operations; and

(5) A liquid, solid, or gaseous waste
by-product of refinery operations
which is commercially unmarketable
under the definition of ‘‘commercial
unmarketability’ in these rules.

NoOTE: For the purposes of this subpara-
graph, waste by-products do not include
components (such as butane and propane)
that can be extracted from the waste by-
product by reasonable further processing of
the waste by-product at the refinery, nor do
they include final products that use the
waste by-product as a blend stock at the re-
finery.

Petition means a formal request for
any action including an exemption sub-
mitted to DOE under these regulations.

Powerplant means ‘‘electric power-
plant.”

Product or process requirements means
that product or process for which the
use of an alternate fuel is not tech-
nically feasible due to the necessity to
maintain satisfactory control of prod-
uct quality and for which the substi-
tution of steam is not technically fea-
sible due to process requirements.

Primary energy source means the fuel
or fuels used by any existing or new
electric powerplant except:

(1) Minimum amounts of fuel re-
quired for unit ignition, startup, test-
ing, flame stabilization, and control
uses. OFE has determined that, unless
need for a greater amount is dem-
onstrated, twenty-five (25) percent of
the total annual Btu heat input of a
unit shall be automatically excluded
under this paragraph.

(2) Minimum amounts of fuel re-
quired to alleviate or prevent:
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(i) Unanticipated equipment outages
as defined in §501.191 of these regula-
tions; and

(ii) Emergencies directly affecting
the public health, safety, or welfare
that would result from electric power
outages as defined in §501.191 of these
regulations.

NOTE: (1) Any fuel excluded under the pro-
visions of paragraph (1) of this definition is
in addition to any fuel authorized to be used
in any order granting a fuel mixtures exemp-
tion under parts 503 and 504 of these rules.
The exclusion of fuel under paragraph (1), to-
gether with the authority for such additive
treatment, shall apply to any jurisdictional
facility, regardless of whether or not it had
received an order granting an exemption as
of the date these rules are promulgated.

(2) If an auxiliary unit to an electric
powerplant consumes fuel only for the
auxiliary functions of unit ignition,
startup, testing, flame stabilization,
and other control uses, its use of min-
imum amounts of natural gas or petro-
leum is not prohibited by FUA. The
measurement of such minimum
amounts of fuel is discussed in Associ-
ated Electric Cooperative, et al., Inter-
pretation 1980-42 [45 FR 82572, Dec. 15,
1980].

Prohibition order means:

(1) An order issued pursuant to sec-
tion 301(b) of the Act that prohibits a
powerplant from burning natural gas
or petroleum as its primary energy
source; or

(2) An order issued pursuant to sec-
tion 301(c) of the Act that prohibits ex-
cessive use of natural gas or petroleum
in mixtures burned by a powerplant as
its primary energy source.

Rated capacity for the purpose of de-
termining reduction in the rated capac-
ity of an existing powerplant, means
design capacity, or, at the election of
the facility owner or operator, the ac-
tual maximum sustained energy output
per unit of time that could be pro-
duced, measured in power output, ex-
pressed in kilowatts, per unit of time.

Reconstruction means the following:

(1) Except as provided in paragraph
(2) of this definition, reconstruction
shall be found to have taken place
whenever the capital expenditures for
refurbishment or modification of an
electric powerplant on a cumulative
basis for the current calendar year and
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preceding calendar year, are equal to
or greater than fifty (50) percent of the
capital costs of an equivalent replace-
ment unit of the same capacity, capa-
ble of burning the same fuels.

(2) Notwithstanding paragraph (1) of
this definition, reconstruction shall
not be found to have taken place when-
ever:

(i) The capital expenditures for refur-
bishment or modification of an electric
powerplant, on a cumulative basis for
the current calendar year and pre-
ceding calendar year, are not greater
than eighty (80) percent of the capital
costs of an equivalent replacement unit
of the same capacity, capable of burn-
ing the same fuels and the unit, as re-
furbished or modified, will not have a
greater fuel consumption capability
than the unit it replaces;

(ii) The wunit being refurbished or
modified was destroyed, in whole or
substantial part, in a plant accident
and the unit, as refurbished or modi-
fied, will not have a greater fuel con-
sumption capability than the unit it
replaces; or

(iii) Refurbishment or modification
of the unit is undertaken primarily for
the purpose of increasing fuel burning
efficiency of the unit, and will not re-
sult in:

(A) Increased remaining useful plant
life, or

(B) Increased total annual fuel con-
sumption.

Resource Conservation and Recovery
Act of 1976 means the Resource Con-
servation and Recovery Act of 1976, 42
U.S.C. 6901 et seq.

SIP means State Implementation
Plan pursuant to section 10 of the
Clean Air Act.

Site limitation means a specific phys-
ical limitation associated with a par-
ticular site that relates to the use of
an alternate fuel as a primary energy
source for the powerplant such as:

(1) Inaccessibility to alternate fuels;

(2) Lack of transportation facilities
for alternate fuels;

(3) Lack of adequate land for facili-
ties for the handling, use and storage
of alternate fuels;

(4) Lack of adequate land or facilities
for the control or disposal of wastes
from such powerplant, including lack
of land for pollution control equipment
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or devices necessary to assure compli-
ance with applicable environmental re-
quirements; and

(5) Lack of an adequate and reliable
supply of water, including water for
use in compliance with applicable envi-
ronmental requirements.

Solid Waste Disposal Act means the
Solid Waste Disposal Act, 42 U.S.C. 6901
et seq., as amended.

State regulatory authority means any
State agency that acts as ratemaking
or power supply authority with respect
to the sale of electricity by any State
regulated electric utility.

Synthetic fuel means any fuel derived
from an alternate fuel and does not in-
clude any fuels derived from petroleum
or natural gas.

Wetlands areas means, for purposes of
section 103(a)(12) of the Act, those geo-
graphical areas designated as wetlands
areas by State or local environmental
regulatory authorities, or in the ab-
sence of any such geographic designa-
tion, those areas that are inundated by
surface or ground water with frequency
sufficient to support, and under normal
circumstances does or would support, a
prevalence of vegetation or aquatic life
that requires saturated, seasonably
saturated, or tidally saturated soil con-
ditions for growth or reproduction.

(Department of Energy Organization Act,
Pub. L. 9591, 42 U.S.C. 7101 et seq.; Energy
Supply and Environmental Coordination Act
of 1974, Pub. L. 93-319, as amended by Pub. L.
94-163, Pub. L. 95-70, and Pub. L. 95-620, (15
U.S.C. 719 et seq.); Powerplant and Industrial
Fuel Use Act of 1978, Pub. L. 95-620, as
amended by Pub. L. 97-35 (42 U.S.C. 8301 et
seq.); Omnibus Budget Reconciliation Act of
1981, Pub. L. 97-35)

[46 FR 59884, Dec. 7, 1981, as amended at 47
FR 15313, 15314, Apr. 9, 1982; 47 FR 17041, Apr.
21, 1982; 47 FR 29210, July 6, 1982; 47 FR 34972,
Aug. 12, 1982; 54 FR 52889, Dec. 22, 1989]

§500.3 Electric regions—electric re-
gion groupings for reliability meas-
urements under the Powerplant
and Industrial Fuel Use Act of 1978.

(a) The following is a list of electric
regions for use with regard to the Act.
The regions are identified by FERC
Power Supply Areas (PSA’s) as author-
ized by section 202(a) of the Federal
Power Act except where noted. They
will be reviewed annually by ERA.
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Each grouping meets one or more of
the following criteria:

(1) Existing centrally dispatched
pools and hourly power brokers;

(2) Systems with joint planning and
construction agreements;

(3) Systems with coordination agree-
ments in the areas of:

(i) Generation reserve and system re-
liability criteria;

(ii) Capacity and energy exchange
policies;

(iii) Maintenance scheduling; and

(iv) Emergency procedures for deal-
ing with capacity or fuel shortages; or

(4) Systems within the same National
Electric Reliability Council (NERC) re-
gion with historical coordination poli-
cies.

(b) The PSA’s referred to in the defi-
nition of electric regions in paragraph
(a) of this section were first defined by
the Federal Power Commission in 1936.
The most recent reference to them is
given in the 1970 National Power Survey,
Vol. 1, Pg. 1-3-16. In cases where a peti-
tioner finds an ambiguity in a regional
assignment, he shall consult with DOE
for an official determination.

Electric and FERC
PSA’s:

1. Allegheny Power System (APS)—7, ex-
cept Duquesne Light Company.

2. American Electric Power
(AEP)—entire AEP System.

3. New England Planning Pool (NEPOOL)—
1, 2.

4. New York Planning Pool (NYPP)—3, 4.

5. Pennsylvania—New Jersey—Maryland
interconnection (PJM)—b5, 6.

6. Commonwealth Edison Company—14.

7. Florida Coordination Group (FCG)—24.

8. Middle South Utilities—25.

9. Southern Company—22, 23.

10. Gulf States Group—35.

11. Tennessee Valley Authority (TVA)—20.

12. Virginia—Carolina Group (VACAR)—18,
21.

13. Central Area Power Coordination Group
(CAPCO)—Cleveland Electric Illuminating
Company, Toledo Edison Company, Ohio Edi-
son Company, Duquesne Light Company.

14. Cincinnati, Columbus, Dayton Group
(CCD)—Cincinnati Gas and Electric Com-
pany, Columbus and Southern Ohio Electric
Company, Dayton Power and Light Com-
pany.

15. Kentucky Group—19.

16. Indiana Group—Indiana Utilities except
AEP.

17. Illinois—Missouri Group (ILLMO)—15,
40.

Region Groupings

System
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18. Michigan Electric Coordinated Systems
(MECS)—11.

19. Wisconsin—Upper Michigan Group
(WUMS)—13.
20. Mid-Continent Area Power Pool

(MAAP)—186, 17, 26, 27, 28.

21. Missouri—Kansas Group (MOKAN)—24,
29.

22. Oklahoma Group—33, 36.

23. Texas Interconnected Systems (TIS)—
37, 38.

24. Rocky Mountain Power Pool (RMPP)—
31, 32.

25. Northwest Power Pool (NWPP)—30, 42,
43, 44, 45.

26. Arizona—New Mexico Group—39,
within Arizona. in Nevada and California.

27. Southern California—Nevada—47, 48.

28. Northern California—Nevada—46.

29. Alaska (non-interconnected systems to
be considered separately)—49.

30. Idaho—Utah Group—41.

PART 501—ADMINISTRATIVE
PROCEDURES AND SANCTIONS

48

Subpart A—General Provisions

Sec.

501.1 Purpose and scope.

501.2 Prepetition conference.

501.3 Petitions.

501.4-501.5 [Reserved]

501.6 Service.

501.7 General filing requirements.

501.8 [Reserved]

501.9 Effective date of orders or rules.

501.10 Order of precedence.

501.11 Address for filing documents.

501.12 Public files.

501.13 Appeal.

501.14 Notice to Environmental Protection
Agency.

Subpart B [Reserved]

Subpart C—Written Comments, Public
Hearings and Conferences During Ad-
ministrative Proceedings

501.30 Purpose and scope.

501.31 Written comments.

501.32 Conferences (other than prepetition
conferences).

501.33 Request for a public hearing.

501.34 Public hearing.

501.35 Public file.

Subpart D—Subpoenas, Special Report
Orders, Oaths and Witnesses

501.40 Issuance.
Subpart E—Prohibition Rules and Orders

501.50 Policy.
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501.51 Prohibitions by order—electing pow-
erplants.

501.52 Prohibitions
powerplants.

501.53-501.56 [Reserved]

by order—ecertifying

Subpart F—Exemptions and Certifications

501.60 Purpose and scope.

501.61 Certification contents.

501.62 Petition contents.

501.63 Notice of the commencement of an
administrative proceeding on an exemp-
tion petition.

501.64 Publication of notice of availability
of tentative staff analysis.

501.65 Publication of notice of availability
of draft EIS.

501.66 OFE evaluation of the record, deci-
sion and order.

501.67 Petition redesignations.

501.68 Decision and order.

501.69 Judicial review.

Subpart G—Requests for Modification or
Rescission of a Rule or Order

501.100 Purpose and scope.

501.101 Proceedings to modify or rescind a
rule or order.

501.102 OFE evaluation of the record, deci-
sion and order for modification or rescis-
sion of a rule or order.

501.103 OFE decision.

Subpart H—Requests for Stay

501.120 Purpose and scope.

501.121 Filing and notice of petitions for
stays.

501.122 Contents.

501.123 Evaluation of the record.

501.124 Decision and order.

Subpart I—Requests for Interpretation

501.130 Purpose and scope.

501.131 Filing a request for interpretation.

501.132 Contents of a request for interpreta-
tion.

501.133 DOE evaluation.

501.134 Issuance and effect of interpreta-
tions.

Subpart J—Rulings

501.140
501.141
501.142
501.143

Purpose and scope.
Criteria for issuance.
Modification or rescission.
Comments.

Subpart K—Enforcement

501.160
501.161
501.162
501.163

Purpose and scope.
Filing a complaint.
Contents of a complaint.
OFE evaluation.
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501.164 Decision to
proceedings.
501.166 Commencement of enforcement pro-

ceedings.
501.166 Hearings and conferences.
501.167 Fuel use order.

initiate enforcement

Subpart L—Investigations, Violations,
Sanctions and Judicial Actions

501.180
501.181
501.182
501.183

Investigations.
Sanctions.
Injunctions.
Citizen suits.

Subpart M—Use of Natural Gas or Petro-
leum for Emergency and Unantici-
pated Equipment Outage Purposes

501.190 Purpose and scope.
501.191 Use of natural gas or petroleum for
certain unanticipated equipment outages

and emergencies defined in section
103(a)(15)(B) of the act.
501.192 [Reserved]

AUTHORITY: 42 U.S.C. 7101 et seq.; 42 U.S.C.
8301 et seq.; 42 U.S.C. 8701 et seq.; E.O. 12009, 42
FR 46267; 28 U.S.C. 2461 note.

SOURCE: 46 FR 59889, Dec. 7, 1981, unless
otherwise noted.

(OMB Control No.: 1903-0075. See 46 FR 63209,
Dec. 31, 1981.)

Subpart A—General Provisions

§501.1 Purpose and scope.

Part 501 establishes the procedures to
be used in proceedings before DOE
under parts 500-508 of this chapter ex-
cept as otherwise provided.

§501.2 Prepetition conference.

(a) Owners and operators of power-
plants may request a prepetition con-
ference with OFE for the purpose of
discussing the applicability of 10 CFR
parts 503 and 504 to their situations and
the scope of any exemption or other pe-
tition that OFE would accept as ade-
quate for filing purposes.

(b) The owner or operator who re-
quests a prepetition conference may
personally represent himself or may
designate a representative to appear on
his behalf. A prepetition conference or
a request for a prepetition conference
does not commence a proceeding before
OFE.

(c) If OFE agrees to waive any filing
requirements under §501.3(d), a memo-
randum of record stating this fact will
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be furnished to the potential petitioner
within thirty (30) days after the con-
ference. Copies of all applicable memo-
randa of record must be attached to
any subsequently-filed petition.

(d) A record of all prepetition con-
ferences will be included in the public
file. OFE may provide for the taking of
a formal transcript of the conference
and the transcript will be included in
the public file.

[46 FR 59889, Dec. 7, 1981, as amended at 54
FR 52891, Dec. 22, 1989]

§501.3 Petitions.

(a) Filing of petitions. Petitions for ex-
emptions are to be filed with OFE at
the address given in §501.11.

(b) Acceptance of petition. (1) Upon ac-
ceptance (as distinguished from filing)
of the petition, OFE shall publish in
the FEDERAL REGISTER a Notice of Ac-
ceptance of Petition or, in the case of
an exemption by certification, a Notice
of Acceptance and Availability of Cer-
tification, signifying that an exemp-
tion proceeding has commenced.

(2) OFE will notify each petitioner in
writing within thirty (30) days of re-
ceipt of the petition that it has been
accepted or rejected and, if rejected,
the reasons therefor.

(3) A petition, including supporting
documents, will be accepted if the in-
formation contained appears to be suf-
ficient to support an OFE determina-
tion. Additional information may be
requested during the course of the pro-
ceeding, and failure to respond to such
a request may ultimately result in de-
nial of the requested exemption.

(4) Acceptance of petition does not
constitute a determination that the re-
quested exemption will be granted.

(c) Rejection of petition. (1) OFE will
reject a petition if it does not meet the
information of certification require-
ments established for the relevant ex-
emptions under parts 503 and 504 of this
chapter. A written explanation of the
reasons for rejection will be furnished
with notification of the rejection.

(2) A timely-filed petition rejected as
inadequate will not be rendered un-
timely if resubmitted in amended form
within ninety (90) days of the date of
rejection.

(3) OFE will, within thirty (30) days
of receipt of a petition that is found to
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be incomplete due to minor defi-
ciencies, notify the petitioner of the
deficiencies and allow ninety (90) days
from the date of notification to cure
the specified deficiencies. The failure
to cure the deficiencies during this
time may result in denial of the re-
quested exemption.

(d) Waiver of filing requirements. Upon
its own motion or at the request of a
petitioner, OFE may waive some or all
of the regulatory requirements if the
purposes of FUA would be best
achieved by doing so.

§§501.4-501.5 [Reserved]

§501.6 Service.

(a) DOE will serve all orders, notices
interpretations or other documents
that it is required to serve, personally
or by mail, unless otherwise provided
in these regulations.

(b) DOE will consider service upon a
petitioner’s duly authorized represent-
ative to be service upon the petitioner.

(c) Service by mail is effective upon
mailing.

[564 FR 52891, Dec. 22, 1989]

§501.7 General filing requirements.

Except as indicated otherwise, all
documents required or permitted to be
filed with OFE or DOE in connection
with a proceeding under parts 503 and
504 shall be filed in accordance with the
following provisions:

(a) Filing of documents. (1) Documents
including, but not limited to, applica-
tions, requests, complaints, petitions
(including petitions for exemption),
and other documents submitted in con-
nection therewith, filed with OFE are
considered to be filed upon receipt.

(2) Notwithstanding the provisions of
paragraph (a)(1) of this section, an ap-
plication for modification or rescission
in accordance with subpart G of this
part, a reply to a notice of violation, a
response to a denial of a claim of con-
fidentiality, or a comment submitted
in connection with any proceeding
transmitted by registered or certified
mail and addressed to the appropriate
office is considered to be filed upon
mailing.

(3) Timeliness. Documents are to be
filed with the appropriate DOE or OFE
office listed in §501.11. Documents that
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are to be considered filed upon receipt
under paragraph (a)(1l) of this section
and that are received after regular
business hours are deemed filed on the
next regular business day. Regular
business hours are 8 a.m. to 4:30 p.m.

(4) Computation of time. In computing
any period of time prescribed or al-
lowed by FUA, these regulations or by
an order, the day of the act, event, or
default from which the designated pe-
riod of time begins to run is not to be
included. The last day of the period so
computed is to be included unless it is
a Saturday, Sunday, or Federal legal
holiday in which event the period runs
until the end of the next day that is
neither a Saturday, Sunday, nor a Fed-
eral legal holiday.

(b) Additional time after service by mail.
Whenever a person is required to per-
form an act, to cease and desist there-
from, or to initiate a proceeding under
this part within a prescribed period of
time and the order, notice, interpreta-
tion or other document is served by
mail, three (3) days shall be added to
the prescribed period.

(6) Extension of time. When a docu-
ment is required to be filed within a
prescribed time, an extension of time
to file may be granted upon good cause
shown.

(7 Signing. All applications, peti-
tions, requests, comments, and other
documents that are required to be
signed, shall be signed by the person
filing the document or a duly author-
ized representative. Any application,
petition, request, complaint, or other
document filed by a duly authorized
representative shall contain a state-
ment by such person certifying that he
is a duly authorized representative, un-
less an OFE form otherwise requires.
(A false certification is unlawful under
the provisions of 18 U.S.C. 1001 (1970).)

(8) Labeling. An application, petition,
or other request for action by DOE or
OFE should be clearly labeled accord-
ing to the nature of the action in-
volved, e.g., ‘“‘Petition for Temporary
Exemption;” ‘‘Petition for Extension
(or Renewal) of Temporary Exemp-
tion,”” both on the document and on the
outside of the envelope in which the
document is transmitted.

(9) Obligation to supply information. A
person who files an application, peti-
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tion, complaint, or other request for
action is under a continuing obligation
during the proceeding to provide DOE
or OFE with any new or newly discov-
ered information that is relevant to
that proceeding. Such information in-
cludes, but is not limited to, informa-
tion regarding any other application,
petition, complaint, or request for ac-
tion that is subsequently filed by that
person with any DOE office or OFE of-
fice.

(10) The same or related matters. In fil-
ing a petition or other document re-
questing OFE action, the person must
state whether, to the best of his knowl-
edge, the same or a related issue, act or
transaction has been or presently is
being considered or investigated by a
DOE office, other Federal agency, de-
partment or instrumentality, or a
State or municipal agency.

(11) Request for confidential treatment.
(i) If any person filing a document with
DOE or OFE claims that some or all of
the information contained in the docu-
ment is exempt from the mandatory
public disclosure requirements of the
Freedom of Information Act (b U.S.C.
552); is information referred to in 18
U.S.C. 1905; or is otherwise exempt by
law from public disclosure, and if such
person requests DOE or OFE not to dis-
close such information, such person
shall make a filing in accordance with
paragraph (b)(2) of this section. The
person shall indicate in the original
document that it is confidential or con-
tains confidential information and may
file a statement specifying the jus-
tification for non-disclosure of the in-
formation for which confidential treat-
ment is claimed. If the person states
that the information comes within the
exception in 5 U.S.C. 552(b)(4) for trade
secrets and commercial or financial in-
formation, such person shall include a
statement specifying why such infor-
mation is privileged or confidential. If
a document is not so filed, OFE may
assume that there is no objection to
public disclosure of the document in its
entirety, unless the person subse-
quently files a claim of confidentiality
prior to public disclosure of the docu-
ment.

(ii) DOE or OFE retains the right to
make its own determination with re-
gard to any claim of confidentiality.
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Notice of the decision by DOE or OFE
to deny such claim, in whole or in part,
and an opportunity to respond or take
other appropriate action to avoid re-
lease shall be given to a person claim-
ing confidentiality of information no
less than seven (7) days prior to its
public disclosure.

(iii) The above provisions in para-
graphs (a)(11) (i) and (ii) of this section
do not apply to information submitted
on OFE forms that contain their own
instructions concerning the treatment
of confidential information.

(12) Separate applications, petitions or
requests. Each application, petition, or
request for DOE or OFE action shall be
submitted as a separate document,
even if the applications, petitions, or
requests deal with the same or a re-
lated issue, act, or transaction, or are
submitted in connection with the same
proceeding.

(b) Number of documents to be filed. (1)
A petitioner must file an executed
original and fourteen (14) copies of all
exemption requests submitted to DOE.
For certification requests, an original
and three (3) copies shall be submitted.

(2) Where the petitioner requests con-
fidential treatment of some or all of
the information submitted, an original
and eleven (11) copies of the confiden-
tial document and three (3) copies of
the document with confidential mate-
rial deleted must be filed.

[46 FR 59889, Dec. 7, 1981, as amended at 47
FR 15314, Apr. 9, 1982; 54 FR 52891, Dec. 22,
1989]

§501.8 [Reserved]

§501.9 Effective date of orders or
rules.

(a) When OFE issues a rule or order
imposing a prohibition or granting an
exemption (or permit) under FUA, the
rule or order will be effective sixty (60)
days after publication in the FEDERAL
REGISTER, unless it is stayed, modified,
suspended or rescinded.

(b) If the appropriate State regu-
latory authority has not approved a
powerplant for which a petition has
been filed, such exemption, to the ex-
tent it applies to the prohibition under
section 201 of FUA against construc-
tion without the capability of using
coal or another alternate fuel, shall
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not take effect until all approvals re-
quired by such State regulatory au-
thority which relate to construction
have been obtained.

[54 FR 52891, Dec. 22, 1989]

§501.10 Order of precedence.

If there is any conflict or inconsist-
ency between the provisions of this
part and any other provisions or parts
of this chapter, except for general pro-
cedures which are unique to part 515 of
this chapter, the provisions of this part
will control respect to procedure.

[564 FR 52891, Dec. 22, 1989]

§501.11 Address for filing documents.

Send all petitions, self-certifications
and written communications to the fol-
lowing address: Office of Fossil Energy,
Office of Fuels Programs, Coal and
Electricity Division, Mail Code FE-52,
1000 Independence Avenue, SW., Wash-
ington, DC 20585.

[564 FR 52891, Dec. 22, 1989]

§501.12 Public files.

DOE will make available at the Free-
dom of Information reading room,
room 1E190, 1000 Independence Avenue
SW., Washington, DC for public inspec-
tion and copying any information re-
quired by statute and any information
that OFE determines should be made
available to the public.

[564 FR 52891, Dec. 22, 1989]

§501.13 Appeal.

There is no administrative appeal of
any final administrative action to
which this part applies.

§501.14 Notice to Environmental Pro-
tection Agency.

A copy of any proposed rule or order
that imposes a prohibition, order that
imposes a prohibition, or a petition for
an exemption or permit, shall be trans-
mitted for comments, if any, to the Ad-
ministrator and the appropriate Re-
gional Administrator of the Environ-
mental Protection Agency (EPA). The
Administrator of EPA shall be given
the same opportunity to comment and
question as is given other interested
persons.

[564 FR 52891, Dec. 22, 1989]
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Subpart B [Reserved]

Subpart C—Written Comments,
Public Hearings and Con-
ferences During Administra-
tive Proceedings

§501.30 Purpose and scope.

This subpart establishes the proce-
dures for requests for and the conduct
of public hearings; for submission of
written comments; and for requests for
and conduct of conferences pursuant to
an administrative proceeding before
OFE. Hearings shall be convened at the
request of any interested person, in ac-
cordance with section 701(d) of FUA,
and shall be held at a time and place to
be decided by the Presiding Officer.

§501.31 Written comments.

(a) New facilities. Except as may be
provided elsewhere in these regula-
tions, OFE shall provide a period of at
least forty-five (45) days, commencing
with publication of the Notice of Ac-
ceptance of Petition, of in the case of
certification exemptions, Notice of Ac-
ceptance and availability of Certifi-
cation, in the FEDERAL REGISTER in ac-
cordance with §501.63(a), for submission
of written comments concerning a peti-
tion for an exemption. Written com-
ments shall be made in accordance
with §501.7.

(b) Eristing facilities. Except as may
be provided elsewhere in these regula-
tions, OFE shall provide a period of at
least 45 days for submission of written
comments concerning a proposed pro-
hibition rule or order or a petition for
a permit. In the case of a proposed pro-
hibition rule or order issued to an ex-
isting electing powerplant, OFE shall
also provide for a period of at least 45
days for submission of written com-
ments concerning a Tentative Staff
Analysis. This period shall commence
on the day after publication of the No-
tice of Availability of the Tentative
Staff Analysis in the FEDERAL REG-
ISTER. In the case of prohibition order
proceedings for certifying powerplants
under section 301 of FUA, as amended,
OFE shall provide a period of at least
45 days, beginning the day after the
Notice of Acceptance of certification is
published, for submission of written
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comments concerning the certification
and OFE’s proposed prohibition order,
and requests for public hearings. Prohi-
bition order proceedings under section
301, as amended by OBRA, will have
only one period of 45 days, since no
Tentative Staff Analysis will be pre-
pared. The comment period may be ex-
tended by OFE in accordance with
§501.7. See §501.52(b) of this part for
further information with respect to the
comment period. Written comments
shall be filed in accordance with §501.7.

(Department of Energy Organization Act,
Pub. L. 95-91, 91 Stat. 565 (42 U.S.C. 7101 et
seq.); Powerplant and Industrial Fuel Use
Act of 1978, Pub. L. 95-620, 92 Stat. 3289 (42
U.S.C. 8301 et seq.); Omnibus Budget Rec-
onciliation Act of 1981 (Pub. L. 97-35); E.O.
12009, 42 FR 46267, Sept. 15, 1977)

[46 FR 59889, Dec. 7, 1981, as amended at 47
FR 50848, Nov. 10, 1982; 54 FR 52892, Dec. 22,
1989]

§501.32 Conferences (other
prepetition conferences).

(a) At any time following commence-
ment of a proceeding before OFE, an
interested person may request a con-
ference with the staff of OFE to discuss
a petition, permit or any other issue
pending before OFE. The request for a
conference should generally be in writ-
ing and should indicate the subjects to
be covered and should describe the re-
quester’s interest in the proceeding.
Conferences held after the commence-
ment of an administrative proceeding
before OFE shall be convened at the
discretion of OFE or the Presiding Offi-
cer.

(b) When OFE convenes a conference
in accordance with this section, any
person invited may present views as to
the issue or issues involved. Documen-
tary evidence may be submitted at the
conference and such evidence, to the
extent that it is not deemed to be con-
fidential, will be included in the ad-
ministrative record. OFE will not nor-
mally have a transcript of the con-
ference prepared but may do so at its
discretion.

(c) Because a conference is solely for
the exchange of views incident to a
proceeding, there will be no formal re-
port or findings by OFE unless OFE in
its discretion determines that the prep-
aration of a report or findings would be

than
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advisable. OFE will, however, place in
the public file a record of any con-
ference.

§501.33 Request for a public hearing.

(a) New facilities. In the case of a peti-
tion for an exemption under title II of
FUA, any interested person may sub-
mit a written request that OFE con-
vene a public hearing in accordance
with section 701 of FUA no later than
forty-five (45) days after publication of
either the Notice of Acceptance of a pe-
tition, or in the case of a certification
exemption, the publication of the No-
tice of Acceptance of Certification.
This time period may be extended at
the discretion of OFE.

(b) Ezxisting powerplants. In the case of
a petition for an exemption from a pro-
hibition imposed by a final rule or
order issued by OFE to an electing
powerplant under former sections of
title III of FUA or a petition for a per-
mit under §504.1, any interested person
may submit a written request that
OFE convene a public hearing in ac-
cordance with section 701 of FUA with-
in 45 days after the notice of the filing
of a petition is published in the FED-
ERAL REGISTER. In the case of a pro-
posed prohibition rule or order issued
to an electing powerplant under former
section 301, the 45 day period in which
to request a public hearing shall com-
mence upon the publication of the No-
tice of Availability of the Tentative
Staff Analysis. In the case of a pro-
posed prohibition order to be issued to
certifying powerplants under section
301 of FUA, as amended, the 45 day pe-
riod in which to request a public hear-
ing commences upon publication of the
Notice of Acceptance of Certification.
This time limit may be extended at the
discretion of OFE in accordance with
§501.7.

(c) Contents of request. A request for a
public hearing must be in writing and
must include a description of the re-
questing party’s interest in the pro-
ceeding and a statement of the issues
involved. The request should, to the ex-
tent possible, identify any witnesses
that are to be called, summarize the
anticipated testimony to be given at
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the hearing, and outline questions that
are to be posed.

(Department of Energy Organization Act,
Pub. L. 9591, 91 Stat. 565 (42 U.S.C. 7101 et
seq.); Powerplant and Industrial Fuel Use
Act of 1978, Pub. L. 95-620, 92 Stat. 3269 (42
U.S.C. 8301 et seq.); Omnibus Budget Rec-
onciliation Act of 1981 (Pub. L. 97-35); E.O.
12009, 42 FR 46267, Sept. 15, 1977)

[46 FR 59889, Dec. 7, 1981, as amended at 47
FR 50848, Nov. 10, 1982; 54 FR 52892, Dec. 22,
1989]

§501.34 Public hearing.

(a) A public hearing under this sub-
section is for the purpose of insuring
that all issues are fully and properly
developed, but is not a formal adjudica-
tory hearing subject to the provisions
of 5 U.S.C. 554 and 556.

(b) Opportunity to be heard at a public
hearing. (1) Any interested person, may
request, and OFE will provide, an op-
portunity to present oral or written
data, views and arguments at a public
hearing on any proposed prohibition
rule or order, or on any petition for an
exemption or permit. An interested
person may file a request to be listed
as a party to a hearing on the service
list prepared by the Presiding Officer
pursuant to §501.34(d) of this part.

(2) Participants at the public hearing
will have an opportunity to present
oral or written data, views and argu-
ments.

(3) A request for a public hearing
may be withdrawn by the requestor at
any time. If other persons have re-
quested to participate as parties in the
public hearing, OFE may cancel the
hearing only if all parties agree to can-
cellation. OFE will give notice, when-
ever possible, in the FEDERAL REGISTER
of the cancellation of any hearings for
which there has been prior notice.

(c) Presiding Officer. OFE will appoint
a Presiding Officer to conduct the pub-
lic hearing.

(d) Powers of the Presiding Officer. The
Presiding Officer is responsible for or-
derly conduct of the hearing and for
certification of the record of the public
hearing. The Presiding Officer will not
prepare any recommended findings,
conclusions, or any other recommenda-
tions for disposition of a particular
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case, except those of a procedural na-
ture. The Presiding Officer has, but is
not limited to the following powers:

(1) Administer oaths, affirmations
and protective orders;

(2) Issue administrative subpoenas
and rule on motions to modify or with-
draw subpoenas that he has issued;

(3) Rule on questions as to relevance
and materiality of evidence;

(4) Regulate the course of the public
hearing;

(5) Hold conferences for the sim-
plification of issues by consent of the
parties;

(6) Require submission of evidence in
writing where appropriate;

(7) Establish service lists;

(8) Dispose of procedural requests and
similar matters; and

(9) Take other actions authorized by
these rules.

The Presiding Officer may also limit
the number of witnesses to be pre-
sented by any party and may impose
reasonable time limits for testimony.
The Presiding Officer shall establish
and maintain a service list that con-
tains the names and addresses of all
parties to the OFE proceeding. At the
time the Presiding Officer certifies the
record, he will provide the staff of OFE
with an index of the issues addressed in
the record.

(e) Notice. OFE will convene a public
hearing only after publishing a notice
in the FEDERAL REGISTER that states
the time, place and nature of the public
hearing.

(f) Opportunity to question at the public
hearing. At any public hearing re-
quested pursuant to paragraph (b) of
this section, with respect to disputed
issues of material fact, OFE will pro-
vide any interested person an oppor-
tunity to question:

(1) Other interested persons who
make oral presentations;

(2) Employees and contractors of the
United States who have made written
or oral presentations or who have par-
ticipated in the development of the
proposed rule or order or in the consid-
eration of the petition for an exemp-
tion or permit; and

(3) Experts and consultants who have
provided information to any person
who makes an oral presentation and
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which is contained in or referred to in
such presentation.

(g) OFE encourages persons who wish
to question Government witnesses to
submit their questions at least ten (10)
days in advance of the hearing.

(h) The Presiding Officer will allow
questions by any interested person to
be asked of those making presentations
or submitting information, data, anal-
yses or views at the hearing. The Pre-
siding Officer may restrict questioning
if he determines that such questioning
is duplicative or is not likely to result
in a timely and effective resolution of
issues pending in the administrative
proceeding for which the hearing is
being conducted.

(i) The Presiding Officer or OFE may
exercise discretion to control a hearing
by denying, temporarily or perma-
nently, the privilege of participating in
a particular OFE hearing if OFE finds,
for example, that a person:

(1) Has knowingly made false or mis-
leading statements, either orally or in
writing;

(2) Has knowingly filed false affida-
vits or other writings;

(3) Lacks the specific authority to
represent the person seeking an OFE
action; or

(4) Has disrupted or is disrupting a
hearing.

(j) Evidence. (1) The Presiding Officer
is responsible for orderly submission of
information, data, materials, views or
other evidence into the record of the
public hearing. The Presiding Officer
may exclude any evidence that is irrel-
evant, immaterial or unduly repeti-
tious. Judicial rules of evidence do not
apply.

(2) Documentary material must be of
a size consistent with ease of handling,
transportation and filing, and a reason-
able number of copies should be made
available at the public hearing for the
use of interested persons. An original
and fourteen (14) copies shall be fur-
nished to the Presiding Officer and one
copy to each party listed on the service
list. Large exhibits that are used dur-
ing the hearing must be provided on no
larger than 11%%” x 14” legal size paper if
they are to be submitted into the hear-
ing record.

(k) Hearing record. OFE will have a
verbatim transcript made of the public
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hearing. The hearing record shall re-
main open for a period of fourteen (14)
days following the public hearing, un-
less extended by OFE, during which
time the participants at the hearing
may submit additional written state-
ments which will be made part of the
administrative record and will be
served by the Presiding Officer upon
those parties listed on the service list.
OFE may also request additional infor-
mation, data or analysis following the
hearing in order to resolve disputed
issues in the record. If OFE receives or
obtains any relevant information or
evidence that is placed in the record
after the close of the public hearing or
comment period, it will so notify all
participants, and allow an additional
fourteen (14) days for submission of evi-
dence in rebuttal. In addition, OFE
may, in its discretion, re-open the
hearing at the request of a party or
participant, to permit further rebuttal
of evidence or statements submitted to
OFE and made part of the hearing
record after the close of the hearing.
The transcript, together with any writ-
ten comments submitted in the course
of the proceeding, will be made part of
the record available for public inspec-
tion and copying at the OFE Public In-
formation Office, as provided in §501.12.

§501.35 Public file.

(a) Contents. The public file shall con-
sist of the rule, order, or petition, with
supporting data and supplemental in-
formation, and all data and informa-
tion submitted by interested persons.
Materials which are claimed by any
party to be exempt from public disclo-
sure under the Freedom of Information
Act (b U.S.C. 552) shall be excised from
the public file provided OFE has made
a determination that the material is
confidential in accordance with
§501.7(a)(11) of this part.

(b) Awailability. The public file shall
be available for inspection at room
1E190, 1000 Independence Avenue SW.,
Washington, DC. Photocopies may be
made available, on request. The charge
for such copies shall be made in accord-
ance with a written schedule.

[46 FR 59889, Dec. 7, 1981, as amended at 54
FR 52892, Dec. 22, 1989]
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Subpart D—Subpoenas, Special
Report Orders, Oaths and Wit-
nesses

§501.40 Issuance.

(a) Authority. As authorized by sec-
tion 711 of FUA and section 645 of the
DEOA, the Administrator, his duly au-
thorized agent or a Presiding Officer
may, in accordance with 10 CFR 205.8,
sign, issue, and serve subpoenas; issue
special report orders (SRO); administer
oaths and affirmations; take sworn tes-
timony, compel attendance of and se-
quester witnesses; control the dissemi-
nation of any record of testimony
taken pursuant to this section; and
subpoena and reproduce books, papers,
correspondence, memoranda, contracts,
agreements, or other relevant records
of tangible evidence including, but not
limited to, information retained in
computerized or other automated sys-
tems in the possession of the subpoe-
naed person.

(b) Petition to withdraw or modify.
Prior to the time specified for compli-
ance in the subpoena or SRO, the per-
son to whom the subpoena or SRO is
directed may apply for its withdrawal
or modification as provided in 10 CFR
205.8, except that if the subpoena or
SRO is issued by a duly appointed Pre-
siding Officer, the request to withdraw
or modify must be addressed to that
Presiding Officer, and its grant or de-
nial will be decided by him.

Subpart E—Prohibition Rules and
Orders

§501.50 Policy.

Except in conjunction with a prohibi-
tion order requested by the intended
recipient, OFE shall not propose to
prohibit or prohibit by rule or order
the use of petroleum or natural gas ei-
ther as a primary energy source or in
amounts in excess of the minimum
amount necessary to maintain reli-
ability of operation consistent with
reasonable fuel efficiency in an exist-
ing installation unless and until OFE
adopts rules establishing regulatory re-
quirements governing the issuance of
such orders and rules in accordance
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with the applicable procedural and sub-
stantive requirements of law.

(Department of Energy Organization Act,
Pub. L. 9591, 91 Stat. 565 (42 U.S.C. 7101 et
seq.); Powerplant and Industrial Fuel Use
Act of 1978, Pub. L. 95-620, 92 Stat. 3269 (42
U.S.C. 8301 et seq.); Omnibus Budget Rec-
onciliation Act of 1981 (Pub. L. 97-35); E.O.
12009, 42 FR 46267, Sept. 15, 1977)

[47 FR 50848, Nov. 10, 1982]

§501.51 Prohibitions by order—elect-
ing powerplants.

(a) OFE may prohibit by order the
use of petroleum or natural gas as a
primary energy source or in amounts
in excess of the minimum amount nec-
essary to maintain reliability of oper-
ation consistent with reasonable fuel
efficiency in an electing powerplant, if:

(1) That facility has not been identi-
fied as a member of a category subject
to a final rule at the time of the
issuance of such order; and

(2) The requirements of §504.6 have
been met.

(b) Notice of order and public participa-
tion. (1) OFE may hold a conference
with the proposed order recipient prior
to issuing the proposed order.

(2) Pursuant to section 701 of FUA,
prior to the issuance of a final order to
an electing powerplant, OFE shall pub-
lish a proposed order in the FEDERAL
REGISTER together with a statement of
the reasons for the order. In the case of
a proposed order that would prohibit
the use of petroleum or natural gas as
a primary energy source, the finding
required by former section 301(b)(1) of
the Act shall be published with such
proposed order.

(3) OFE shall provide a period for the
submission of written comments of at
least three months after the date of the
proposed order. During this period, the
recipient of the proposed order and any
other interested person must submit
any evidence that they have deter-
mined at that time to support their re-
spective positions as to each of the
findings that OFE is required to make
under section 301(b) of the Act. A pro-
posed order recipient may submit addi-
tional new evidence at any time prior
to the close of the public comment pe-
riod which follows publication of the
Tentative Staff Analysis or prior to the
close of the record of any public hear-
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ing, whichever occurs later. A request
by the proposed order recipient for an
extension of the three-month period
may be granted at OFE’s discretion.

(4) Subsequent to the end of the com-
ment period, OFE will issue a notice of
whether OFE intends to proceed with
the prohibition order proceeding.

(5) An owner or operator of a facility
that may be subject to an order may
demonstrate prior to issuance of a final
prohibition order that the facility
would qualify for an exemption if the
prohibition had been established by
rule. OFE will not delay the issuance of
a final prohibition order or stay the ef-
fective date of such an order for the
purpose of determining whether a pro-
posed order recipient qualifies for a
particular exemption unless the dem-
onstration or qualification is sub-
mitted prior to or during the second
three-month comment period, com-
mencing after issuance of a notice of
intention to proceed, or unless mate-
rials submitted after the period (i)
could not have been submitted during
the period through the exercise of due
diligence, (ii) address material changes
in fact or law occurring after the close
of the period, or (iii) consist of amplifi-
cation or rebuttal occasioned by the
subsequent course of the proceeding. A
request by the proposed order recipient
for an extension of this time period
may be granted at OFE’s discretion.

(6) Subsequent to the end of the sec-
ond three (3) month period, OFE will, if
it intends to issue a final prohibition
order, prepare and issue a Notice of
Availability of a Tentative Staff Anal-
ysis. Interested persons wishing a hear-
ing must request a hearing within
forty-five (45) day after issuance of the
Notice of Availability of the Tentative
Staff Analysis. During this forty-five
(45) days period, interested persons
may also submit written comments on
the Tentative Staff Analysis.

(7) If a hearing has been requested,
OFE shall provide interested persons
with an opportunity to present oral
data, views and arguments at a public
hearing held in accordance with sub-
part C of this part. The hearing will
consider the findings which OFE must
make in order to issue a final prohibi-
tion order and any exemption for which
the proposed order recipient submitted
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its demonstration in accordance with
paragraph (b)(5) of this section.

(8) Upon request by the recipient of
the proposed prohibition order, the
combined public comment periods pro-
vided for in this section may be re-
duced to a minimum of forty-five (45)
days from the time of publication of
the proposed order.

(9) OFE may terminate a prohibition
order proceeding at any time prior to
the date upon which a final order shall
become effective. Should OFE termi-
nate the proceeding, it will notify the
proposed order recipient, and publish a
notice in the FEDERAL REGISTER.

(c) Decision to issue a final order. (1)
OFE will base its determination to
issue an order on consideration of the
whole record or those parts thereof
cited by a party and supported by and
in accordance with reliable, probative
and substantial evidence.

(2) OFE shall include in the final
order a written statement of the perti-
nent facts, a statement of the basis
upon which the final order is issued, a
recitation of the conclusions regarding
the required findings and qualifications
for exemptions. The final order shall
state the effective date of the prohibi-
tion contained therein. If it is dem-
onstrated that the facility would have
been granted a temporary exemption,
the effective date of the prohibition
contained in the final order shall be de-
layed until such time as the temporary
exemption would have terminated. If it
is demonstrated that a facility will
need a period of time to comply with
the final order, the effective date of the
prohibition contained in the final order
may be delayed, in OFE’s discretion, so
as to allow an order recipient to com-
ply with the final order.

(3) OFE will enclose with a copy of
the final order, where appropriate, a
schedule of steps that should be taken
by a stated date (a compliance sched-
ule) to ensure that the affected facility
will be able to comply with the prohibi-
tions stated in the order by the effec-
tive date of the prohibition contained
in the final order. The compliance
schedule may require the affected per-
son to take steps with regard to a unit
60 days after service of the final order.

(4) A copy of the final order and a
summary of the basis therefore will be
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published in the FEDERAL REGISTER.
The order will become effective 60 days
after publication in the FEDERAL REG-
ISTER.

(d) Request for order. (1) A proceeding
for issuance of a prohibition order to a
specific unit may be commenced by
OFE, in its sole discretion, in response
to a request for an order filed by the
owner or operator of a facility.

(2) A petition requesting OFE to com-
mence a prohibition order proceeding
should include the following informa-
tion for all units to be covered by the
prohibition order:

(i) A statement of the reasons the
owner or operator is seeking the
issuance of a prohibition order; and

(ii) Sufficient information for OFE to
make the findings required by section
301(b) of FUA.

(3) If OFE determines to accept the
request, OFE shall publish a proposed
order in the FEDERAL REGISTER to-
gether with a statement of the reasons
for the order.

(Department of Energy Organization Act,
Pub. L. 9591, 91 Stat. 565 (42 U.S.C. 7101 et
seq.); Energy Supply and Environmental Co-
ordination Act of 1974; Pub. L. 93-319, as
amended by Pub. L. 94-163, Pub. L. 95-70, (15
U.S.C. 719 et seq.); Powerplant and Industrial
Fuel Use Act of 1978, Pub. L. 95-620, 92 Stat.
3269 (42 U.S.C. 8301 et seq.); Omnibus Budget
Reconciliation Act of 1981, (Pub. L. 97-35);
E.O. 12009, 42 FR 46267, Sept. 15, 1977)

[46 FR 59889, Dec. 7, 1981, as amended at 47
FR 17042, Apr. 21, 1982; 47 FR 50848, Nov. 10,
1982; 54 FR 52892, Dec. 22, 1989]

§501.52 Prohibitions by order—certi-
fying powerplants.

(a) OFE may prohibit by order the
use of petroleum or natural gas as a
primary energy source or in amounts
in excess of the minimum amount nec-
essary to maintain reliability of oper-
ation consistent with maintaining rea-
sonable fuel efficiency in an existing
powerplant if the owner or operator of
the powerplant certifies, and OFE con-
curs in such certification in accordance
with the requirements of §§504.5, 504.6
and 504.8.

(b) Notice of order and participation. (1)
OFE may hold a conference with the
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proposed order recipient, at the recipi-
ent’s election, prior to issuing the pro-
posed order. The conference may re-
solve any questions regarding the cer-
tification required by section 301 of the
Act, as amended, and §§504.5, 504.6, and
504.8, and OFE’s review and concur-
rence therein.

(2) Pursuant to section 701(b) of FUA,
prior to the issuance of a final order to
a certifying powerplant owner or oper-
ator, OFE must publish in the FEDERAL
REGISTER, a proposed prohibition order
stating the reasons for such order. OFE
will review all of the information sub-
mitted by a proposed order recipient
within 60 days after receipt by OFE. If
the certification is complete, OFE will,
within 30 days after the end of the 60
day review period, publish in the FED-
ERAL REGISTER a Notice of Acceptance
of certification together with a pro-
posed prohibition order stating therein
the reasons for such order. This com-
mences the prohibition order pro-
ceeding. If OFE does not believe it is
able to concur in the certification, OFE
shall notify the proposed order recipi-
ent and shall publish a Notice of Pro-
posed Non-Concurrence in the FEDERAL
REGISTER within 30 days after the end
of the 60 day review period. If OFE
finds that the certification with com-
pliance schedule is incomplete, OFE
will notify the proposed prohibition
order recipient as to the deficiencies,
and provide an additional period of 30
days for the certification to be amend-
ed and resubmitted. If a complete cer-
tification is not submitted within this
period, the proceeding shall be termi-
nated in accordance with §501.52(b)(5).
OFE will notify the proposed order re-
cipient and other parties to the pro-
ceeding of the termination and publish
a notice in the FEDERAL REGISTER.
OFE, on its own motion, may extend
any period of time by publishing a no-
tice to that effect in the FEDERAL REG-
ISTER.

(3) The publication of the Notice of
Acceptance or Notice of Proposed Non-
Concurrence commences a period of 45
days during which interested persons
may submit written comments or re-
quest a public hearing. During this pe-
riod, the recipient of the proposed
order and any other interested person
may submit any evidence that they
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have available relating to the proposed
order, the certification or the concur-
rence that OFE must make. A proposed
order recipient may submit additional
new evidence at any time prior to the
close of the public comment period
which follows the commencement of
the proceeding or prior to the close of
the record of any public hearing,
whichever occurs later. A request for
an extension of the 45 day period may
be granted at OFE’s discretion. In the
case of a Notice of Acceptance, as set
forth in §504.9, no final prohibition
order can be issued until any necessary
environmental review pursuant to the
National Environmental Policy Act of
1969, 42 U.S.C 4321 et seq. (NEPA) has
been completed. Upon completion of
the NEPA review and unless OFE de-
termines on the basis of the record of
the proceeding that the certification
fails to meet the requirements of
§§504.5, 504.6, and 504.8, OFE shall pub-
lish a final prohibition order, together
with the information required by para-
graph (c) of this section. In the case of
a Notice of Proposed Non-Concurrence,
at the end of the 45 day comment pe-
riod, OFE will notify the proposed
order recipient and parties to the pro-
ceeding and publish a final Notice of
Non-Concurrence in the FEDERAL REG-
ISTER, if OFE determines it cannot con-
cur in the certification based upon ad-
ditional information submitted during
the proceeding. If, at the end of the 45
day period, OFE believes it can concur
in the certification, OFE will notify
the proposed order recipient and par-
ties to the proceeding and publish a
Notice of Acceptance followed by a new
45 day comment period.

(4) If a hearing has been requested,
OFE shall provide interested persons
with an opportunity to present oral
data, views and arguments at a public
hearing held in accordance with sub-
part C of this part. The hearing may
consider, among other matters, the suf-
ficiency of the certification of the
owner or operator of the powerplant re-
quired by section 301 of FUA, as
amended, and §§504.5, 504.6, and 504.8 of
these regulations.

(5) OFE may terminate a prohibition
order proceeding at any time prior to
the date upon which a final prohibition
order is issued whenever OFE believes,
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from any information contained in the
record of the proceeding, that the cer-
tification does not meet the require-
ments of section 301 of the Act, as
amended, or §§504.5, 504.6, and 504.8 of
these regulations. If OFE terminates
the proceeding or publishes a final No-
tice of Non-Concurrence, or the pro-
posed order recipient fails to submit a
complete certification, OFE will notify
the proposed order recipient and other
parties to the proceeding and publish a
notice in the FEDERAL REGISTER. In
such event, the proposed order recipi-
ent may submit a new certification
under any provision of section 301 of
the Act, as amended, at a later date.
Specifically, a Notice of Non-Concur-
rence under either section 301(b) or
301(c) shall not affect a proposed order
recipient’s ability to make a certifi-
cation under the other subsection.

(c) Record and decision to issue a final
order. (1) OFE will base its determina-
tion to issue an order on consideration
of the whole record or those parts
thereof cited by a party and supported
by and in accordance with reliable, pro-
bative and substantial evidence.

(2) OFE shall include in the final
order a written statement of the basis
upon which the final order is issued,
and its concurrence in the required cer-
tification. A copy of the final order and
a summary of the basis therefor will be
published in the FEDERAL REGISTER.
While the prohibition order is final for
purposes of judicial review under sec-
tion 702 of FUA, the prohibitions con-
tained in the final order shall not be-
come effective for purposes of amend-
ment under section 301(d) of FUA, as
amended, and §501.52(d) of these regula-
tions until the effective date of the
prohibitions stated in the order, or,
where the order is subject to one or
more conditions subsequent listed in
the prohibition order compliance
schedule, until all its conditions are
met.

(d) Amendment to certifications under
$§$504.5 and 504.6. The proposed prohibi-
tion order recipient may amend its
compliance schedule under §504.5(d), or
its certification under section 301 of
FUA, as amended, and §§504.5, 504.6 and
504.8 of these regulations in order to
take into account changes in relevant
facts and circumstances at any time
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prior to the effective date of the prohi-
bitions contained in the final prohibi-
tion order.

(e) Rescission of prohibition orders. The
rescission or modification of final pro-
hibition orders issued to existing elec-
tric powerplants will be governed by
the procedure in §501.101 of these regu-
lations.

(Approved by the Office of Management and
Budget under control number 1903-0077)

(Department of Energy Organization Act,
Pub. L. 9591, 42 U.S.C. 7101 et seq.; Energy
Supply and Environmental Coordination Act
of 1974, Pub. L. 93-319, as amended by Pub. L.
94-163, Pub. L. 95-70, and Pub. L. 95-620, 15
U.S.C. 719 et seq.; Powerplant and Industrial
Fuel Use Act of 1978, Pub. L. 95620, as
amended by Pub. L. 97-35, 42 U.S.C. 8301 et
seq.; Omnibus Budget Reconciliation Act of
1981, (Pub. L. 97-35))

[47 FR 17042, Apr. 21, 1982]

§§501.53-501.56 [Reserved]

Subpart F—Exemptions and
Certifications

§501.60 Purpose and scope.

(a) (1) If the owner or operator plans
to construct a new baseload powerplant
and the unit will not be in compliance
with the prohibition contained in sec-
tion 201(a) of FUA, this subpart estab-
lishes the procedures for filing a peti-
tion requesting a temporary or perma-
nent exemption under, respectively,
sections 211 and 212 of FUA.

(2) Self-certification alternative. If
the owner or operator plans to con-
struct a new baseload powerplant not
in compliance with the prohibitions
contained in section 201(a) of FUA, this
subpart establishes the procedures for
the filing of a self-certification under
section 201(d) of FUA.

(3) If the petitioner owns, operates or
controls a new powerplant, this sub-
part provides the procedures for filing
a petition requesting extension of a
temporary exemption granted under
sections 211 or 311 of FUA.

(4) If the petitioner owns, operates or
controls a new or existing powerplant
or MFBI, this subpart provides the pro-
cedures for filing a petition requesting
extension of a temporary exemption
granted under section 211 or section 311
of FUA.



§501.61

(b) If the petition is for an extension
of a temporary exemption, the peti-
tioner must apply for this extension at
least (90) days prior to the expiration
of the temporary exemption.

(Department of Emnergy Organization Act,
Pub. L. 95-91, 91 Stat. 565 (42 U.S.C. 7101 et
seq.); Powerplant and Industrial Fuel Use
Act of 1978, Pub. L. 95-620, 92 Stat. 3269 (42
U.S.C. 8301 et seq.); Omnibus Budget Rec-
onciliation Act of 1981, Pub. L. 97-35; E.O.
12009, 42 FR 46267, Sept. 15, 1977)

[46 FR 59889, Dec. 7, 1981, as amended at 47
FR 50849, Nov. 10, 1982; 54 FR 52892, Dec. 22,
1989]

§501.61 Certification contents.

(a) A self-certification filed under
section 201(d) of FUA should include
the following information:

(1) Owner’s name and address.

(2) Operator’s name and address.

(3) Plant location and address.

(4) Plant configuration (combined
cycle, simple cycle, topping cycle, etc.)

(5) Design capacity in megawatts
(MW).

(6) Fuel(s) to be used by the new fa-
cility.

(7) Name of utility purchasing elec-
tricity from the proposed facility and
percent of total output to be sold.

(8) Date unit is expected to be placed
in service.

(9) Certification by an officer of the
company or his designated representa-
tive certifying that the proposed facil-
ity:

(i) Has sufficient inherent design
characteristics to permit the addition
of equipment (including all necessary
pollution devices) necessary to render
such electric powerplant capable of
using coal or another alternate fuel as
its primary energy source; and

(ii) Is not physically, structurally, or
technologically precluded from using
coal or another alternate fuel as its
primary energy source.

(b) A self-certification filed pursuant
to §501.61(a) shall be effective to estab-
lish compliance with the requirement
of section 201(a) of FUA as of the date
filed.

(c) OFE will publish a notice in the
FEDERAL REGISTER within fifteen days
reciting that the certification has been
filed. Publication of this notice does
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not serve to commence a public com-
ment period.

(d) OFE will notify the owner or op-
erator within 60 days if supporting doc-
umentation is needed to verify the cer-
tification.

[564 FR 52892, Dec. 22, 1989]

§501.62

(a) A petition for exemption should
include the following information:

(1) The name of the petitioner;

(2) The name and location of the unit
for which an exemption is being re-
quested,;

(3) The specific exemption(s) being
requested; and

(4) The name, address, and telephone
number of the person who can supply
further information.

(b) Table of contents. Include only
those sections contained in the peti-
tion.

(¢c) Introduction.
lowing:

(1) Description of the facility under
consideration;

(2) Description of the unit and fuel
the petitioner proposes to burn in that
unit, including the purpose of and need
for the unit; and

(3) Description of the operational re-
quirements for the unit, including size
(capacity, input and output in millions
of Btu’s per hour), output in terms of
product or service to be supplied, fuel
capability, and operating mode, includ-
ing capacity factor, utilization factor,
and fluctuations in the load.

(d) General requirements. The evidence
required under part 503 subpart B for
each exemption(s) for which the peti-
tioner is applying:

(1) No alternate power supply (§503.8):

(2) Use of mixtures (§503.9);

(3) Alternative site (§503.11);

(4) Compliance Plan (§503.12);

(56) Environmental impact analysis
(§503.13);

(6) Fuels search (§503.14).

(e) Specific evidence. Evidence re-
quired for each exemption, segregated
by exemption (part 503 subparts C and
D).

(f) References. (1) Specify the reports,
documents, experts, and other sources
consulted in compiling the petition.
Cite these sources in accordance with
acceptable documentation standards,

Petition contents.

Include the fol-



Department of Energy

and indicate the part of the petition to
which they apply. If the source is un-
usual or little known, briefly describe
its contents.

(2) Identify at the end of each section
of the petition any information or any
statement based, in whole or in part,
on information or principles which, to
petitioner’s knowledge, represent sig-
nificant innovations to or departures
from generally accepted facts or prin-
ciples.

(g) Appendices. Include in the appen-
dices material which the petitioner be-
lieves substantiates any analyses fun-
damental to the petition, materials
prepared in connection with it, and any
other documents, studies, or analyses
which are believed to be relevant to the
decision to be made. Also, include in
the appendices copies of any forms sub-
mitted as part of the petition.

(h) List of preparers. List the names
with the qualifications and profes-
sional credentials of the principal con-
tributors to the preparation of the pe-
tition. Indicate the sections or subject
matters for which each principal con-
tributor was responsible.

(1) Incorporation by reference. Perti-
nent information may be incorporated
into the petition by reference when
this can be done without impeding
agency and public review. Referenced
materials must be specifically identi-
fied and their contents briefly de-
scribed in the petition. To incorporate
by reference, the material must be sub-
mitted with the petition, or if pre-
viously submitted, the office to which
it was submitted must be identified in
the petition. The petitioner cannot in-
corporate by reference material based
on proprietary data not available to
OFE for review.

(Department of Emnergy Organization Act,
Pub. L. 95-91, 91 Stat. 565 (42 U.S.C. 7101 et
seq.); Powerplant and Industrial Fuel Use
Act of 1978, Pub. L. 95-620, 92 Stat. 3269 (42
U.S.C. 8301 et seq.); Omnibus Budget Rec-
onciliation Act of 1981, Pub. L. 97-35; E.O.
12009, 42 FR 46267, Sept. 15, 1977)

[46 FR 59889, Dec. 7, 1981, as amended at 47
FR 50849, Nov. 10, 1982]
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§501.63 Notice of the commencement
of an administrative proceeding on
an exemption petition.

(a)(1) When a petition is accepted,
OFE will publish in the FEDERAL REG-
ISTER a Notice of Acceptance, or, in the
case of a certification exemption, a No-
tice of Acc